Uniformed Services Former Spouse Protection Act (USFSPA)

Background of the USFSPA

Military retired pay is often the single largest asset in divorces where one party is an active or retired member of the military.  With the passage of the Uniformed Services Former Spouse Protection Act (USFSPA), Congress gave state courts the authority to divide this asset. 


Congress passed the USFSPA in 1982 in response to the U. S. Supreme Court's 1981 decision in McCarty v. McCarty.  The McCarty decision prohibited state courts from dividing military retired pay as an asset of the marriage.  The USFSPA preempts the Court's decision and gives state courts the authority to treat military retired pay as marital property and divide it between the spouses. 

Applications for payments under the USFSPA must be served on the Defense Finance and Accounting Service, Cleveland Center (DFAS).  The agency is the designated agent for service and processes all USFSPA applications for all military services.   

In order to qualify for payments, a military member must serve a required period of time.  Active duty personnel must serve 20 years in order to qualify for military retired pay.  If the member leaves the military with 19 years, 11 months, and 28 days of service, there is no entitlement to military retired pay.  A former spouse is entitled to a portion of retired pay only if the member receives it.  Military retired pay is an entitlement program. It is not a pension plan. The provisions of the Employee Retirement Income Security Act (ERISA) do not apply.

There is no automatic entitlement to a portion of military retired pay.  This is a marital asset subject to division by the court and the parties.  There are statutory restrictions concerning the maximum percentage that can be directly paid to the former spouse, but there are no restrictions on the maximum percentage that can be awarded to the former spouse.  For example, the court order can award a former spouse 100 percent of the member's military retired pay; however, DFAS can directly pay only 50 percent.  The member will be responsible for paying the other 50 percent.  This is a statutory restriction and DFAS cannot exceed the 50 percent maximum. 

Basic USFSPA Provisions 
The USFSPA contains numerous requirements that must be met in order for a former spouse to receive payments.

1) Service of process.  All applications for payments under the USFSPA must be sent to the DFAS Center in Cleveland.  The statute provides that payments are to commence within 90 days of service on the designated agent.  Regular U.S. mail, certified mail, or fax can be used to serve the application.  Service is not effective until the designated agent receives a complete application.  Garnishment Operations at the DFAS Cleveland Center is the designated agent.  The requirements for a complete application are found in 32 C.F.R. § 63.6(b). The law requires that the court order be certified within 90 days of service on the designated agent. 

2) Disposable retired pay.  Disposable retired pay is defined in the statute as gross retired pay less the authorized deductions.4 Court orders awarding the former spouse a portion of the member's "gross retired pay" will be calculated using disposable retired pay. There is a different definition for court orders entered before February 3, 1991. Those orders, referred to as "old law cases," include a deduction for federal income taxes. Taxes are not deducted for orders entered after February 3, 1991. Each party receives a 1099 from DFAS. 

3) Maximum percentage.  A court-ordered award can be enforced under the USFSPA up to a maximum of 50 percent of the member's disposable military retired pay.  Even if the court order awards a former spouse a larger percentage, direct payments are limited to 50 percent of disposable pay.  Court orders are honored on a first-come, first-served basis up to 50 percent of disposable pay.  The maximum percentage increases to 65 percent when DFAS is served with a withholding order for child or spousal support and there is an application for payments under the USFSPA.

4) Proper jurisdiction 
At the time Congress enacted the USFSPA, many states did not recognize pensions as a marital asset subject to division.  In an attempt to prevent forum shopping by the nonmilitary spouse, the UFSPA contains special jurisdictional requirements.  These requirements must be met in order for a court to have jurisdiction to divide military retired pay.  They are separate from and in addition to any state or local rules.  The USFSPA requires that the court have jurisdiction over the member by reason of: the member's residence, other than because of military assignment; the member's domicile; or with the member's consent.  If these special jurisdictional requirements are not met, DFAS has no authority to make direct payments to the former spouse. 

5) 10/10 Rule 

In order for a former spouse to receive direct payments, the parties must be married for a minimum of 10 years during 10 years of creditable military service.  This requirement only affects awards of military retired pay as a division of property.  Support obligations are not restricted by this rule. 

6) Military retired pay as marital property 

The USFSPA requires that a division of property be expressed as either a percentage or a fixed amount.  All payments are made from disposable retired pay.  This is true even if the court order provides for payments from a member's gross retired pay.  Cost of living (COLA) increases are only paid for awards expressed as a percentage.  There is no authority to pay COLAs on awards expressed as a fixed amount.
  

How is military retired pay valued?
Many court orders award the former spouse a portion based on the marital share.  There is no "present value" of retired pay while the member is on active duty.  Military retired pay does not "vest" like a private pension plan.  The member does not contribute to military retired pay.  There is no discernable "military retired pay pot."  There are no lump-sum payments.  At no time prior to retirement is the member entitled to anything.  Unlike with a private pension plan, a retired member can be recalled to active service and retired pay will stop.


For example, a member may have 25 years of service (retirement can occur at 20 years) and commit an act that results in a court-martial.  Upon conviction the member is sentenced to a prison term, dishonorably discharged, and forfeits all pay and allowances.  This also results in a forfeiture of retired pay.  Another scenario involves a member who dies while on active duty with 20 years of service.  The member did not retire, so there is no entitlement to retired pay.  If the member is not entitled to retired pay, neither is the former spouse.

An order containing this language is acceptable: "The wife is awarded X percent of the husband's military retired pay, plus an equal percentage of COLAs"; or "The wife's portion of the husband's military retired pay will be determined using the following fraction: 144 months of marriage (numerator); 250 months of military service (denominator); multiplied by 50 percent." This formula results in an award of 28.8 percent.

It is very easy for the parties to complete the calculation and provide DFAS with the actual percentage. This allows both parties to understand precisely what the former spouse will receive from DFAS. It is always better for the parties to provide specifics to DFAS rather than let the agency calculate the award.


Child support and spousal support 

A former spouse can collect support under the USFSPA in addition to a division of property. The maximum percentage is 50 percent of disposable retired pay. The former spouse can also use a withholding order under title 42 to garnish retired pay for support. When a withholding order is served, the USFSPA provides that the maximum percentage is 65 percent.

Garnishment of property other than a division of retired pay 

A court may award a former spouse property other than a portion of military retired pay. The former spouse may enforce that award through a garnishment withholding order.  This award of property must be in addition to an award of child support or alimony or an award of retired pay as property.  The USFSPA is the only vehicle available to the former spouse to collect a property award of military retired pay.

Are disability payments dividable?
No.  The USFSPA excludes both DoD disability retired pay and VA disability compensation from the definition of "disposable retired pay."  Consequently, neither is subject to allocation to a former spouse.  VA disability compensation and DoD disability retired pay is excludable from the former member's gross income for federal income tax purposes.

Does the USFSPA apply to the Voluntary Separation Incentive (VSI) 

No.  In 1993, Congress authorized the VSI program. This includes the Special Separation Bonus (SSB) option that induces members with 15 to 19 years of service to separate from active duty. Those individuals received a lump sum payment in lieu of military retired pay. SSB payments are not subject to division under the USFSPA.

What language must a court order include?
The basic rule of thumb is to keep it simple. An award of military retired pay must be expressed as either a percentage or a fixed amount.  The simpler the language, the less chance there is that DFAS will reject the order for failure to comply with the USFSPA.  There is also less chance that the parties will disagree with the outcome.  It is not unusual for one or both parties to call DFAS complaining that the amount being paid is not what they expected.  The court order must include the following information: 

1.  Name, address and Social Security number of the parties. 
2.  Dates of marriage, divorce, military service, and retirement. 
3.  Award expressed as either a percentage or a fixed amount. 
4.  In the alternative, specify a formula or a hypothetical. 
5.  Number of reserve points earned during the marriage, if the award is based on a formula for a reservist. 


The order can also include a designation of the former spouse as the SBP beneficiary. Remember that the deemed election must be made within one year of the divorce. This information is sufficient to award a division of military retired pay as property. It need not be fancy or extensive. DFAS is not concerned with how the parties or the court determine the former spouse's share of retired pay. DFAS is only concerned with ensuring compliance with the USFSPA and receiving an order with the award clearly expressed.

When do payments begin? 

Payments under the USFSPA begin within 90 days of the member's entry on the retirement rolls. Reservists are not eligible to begin receiving retired pay until the age of 60.  Former spouses may also be eligible for Social Security benefits since military personnel contribute to that system.

In situations where the divorce occurs many years before actual retirement, it is advisable for either the lawyer or the former spouse to contact DFAS when retirement occurs.  DFAS does not have a tickler system to remind it of a pending USFSPA case.

When do payments end? 

Payments under the USFSPA terminate on the death of either party. When the member dies, the former spouse, if a beneficiary, will begin to receive payments under SBP. Payments will also terminate in accordance with the provisions of the court order. Other than death, there is no statutory provision for automatic termination.

Common Problems
Many of the problems DFAS encounters in USFSPA cases result from the lawyer's failure to read the statute and the regulations.  There are numerous cases where USFSPA applications are rejected because the court order does not comply with the statutory requirements.

One of the biggest problems concerns the failure to comply with the 10/10 rule.  In some cases the parties' divorce is finalized with nine years and 11 months of marriage -- just shy of meeting the 10-year requirement.  That means the former spouse will never receive direct payments.  Other cases are rejected because there is no compliance with the jurisdictional requirements.  If those requirements are not met, DFAS has no legal authority to honor an application for direct payments.

Another example is the failure of the parties to address a reduction in retired pay because of receipt of disability pay.  These are examples of problems that are avoidable if the lawyer becomes familiar with the law.  Lawyers who are unfamiliar with this statute or the area of law are best advised to associate with an experienced lawyer.  In some cases, the amounts lost by the former spouse are significant and the lawyer involved in the case may be held liable for those losses. 


Other resources

Useful information on this issue can be found on the Defense Finance and Accounting Service Website at http://www.dfas.mil/money/garnish/ 
http://www.odcsper.army.mil/default.asp?pageid=16f, (scroll down for FSPA information)
http://www.odcsper.army.mil/Directorates/retire/former_spouses_protection_act/Default.asp, Retirement Services Office FSPA information
http://www.americanretirees.com/others.htm, a "What others say" page with links to other comments on the FSPA.

