Immigration

What is a Lawful Permanent Resident (LPR)?
An "LPR" is not a US citizen, however, he or she has been granted two important rights: to live and work in the US; and to apply for citizenship after a set number of years.  LPR status is shown by an Alien Registration Card ("green card"); a passport with Permanent Resident Stamp, I-551; or an I-94 (white card) with a photo and a stamp of "Temporary Evidence of Permanent Resident Status, I-551". 


For most aliens, obtaining LPR status is the hardest step to US citizenship. An LPR is someone – 

· who has a "green card" 

· who has legally immigrated and received authorization to reside in the US permanently

· who has adjusted status to LPR while in the US, or 

· received an immigrant visa abroad and has been admitted as an LPR by the INS at a land, sea, or airport entry port. 

How do I obtain LPR Status?

LPR status is required for every type of naturalization available to military members except for a  naturalization based upon service during military hostilities. Because of the preference system for family-sponsored immigration that sets in effect "quotas" for immigration from each country yearly, becoming an LPR is frequently the biggest stumbling block facing a military member. Only immediate relative status, such as being married to a US citizen, avoids the waiting of the visa preference system. Traditionally, US law recognizes three main ways to LPR status: family-sponsored immigration; employment-sponsored immigration; and asylum and refugee status.  A fourth way to LPR status is through the US Department of State's diversity lottery which allocates visas each fiscal year to applicants from certain "under-represented" countries in recent US immigration history.  For military members and their families, family-sponsored immigration is the primary route to immigrating as an LPR. 


How do I get an Immigrant Visa after my marriage to a Foreign National?
Military regulations may govern marriages to foreign nationals while stationed overseas. These require that all members planning to marry a foreign national submit an application for permission to marry. As part of the application process, the alien spouse will receive a medical screening and a background investigation.  If the couple plans to return to the US, having the spouse become an LPR can prevent certain difficulties such as obtaining authorization from INS to work legally in the US.


A valid marriage to a US citizen is the key requirement for a spouse to attain LPR status. INS will scrutinize the marriage by examining such factors as the length of time the couple knew each other, how many times they had seen each other prior to marrying, whether the marriage has been consummated, and whether the couple presently resides or has ever resided together. Separation alone will not automatically nullify the marriage for immigration purposes. However, the couple must still be married in order to receive any immigration benefits.

Five Steps for Obtaining Immigrant Visa for Spouse

1. Command Approval.

2. US citizen files Petition for Alien Relative, Form I-130, to establish immediate relative qualification on behalf of the alien spouse (needed before spouse can go to US).

3. Once the Form I-130 is approved, the US Consulate in the country where the beneficiary (alien spouse) resides will send them an immigrant visa packet, including Optional Form 230 (OF-230).  Spouse then mails valid passport, birth certificate, a police certificate for every location the alien spouse has lived for at least 6 months, any prison or court records, any military records, medical examinations, evidence of US citizen spouse's employment in the US (may include the US citizen's PCS orders), and a marriage certificate.

4. Alien spouse has to travel to a US land, sea, or airport entry point to receive LPR status from the INS.  This entitles most benefits of citizenship, including employment and the ability to come and go to the US.

5. Both spouses file the Petition to Remove the Conditional Basis on Residence (Form I-751) within 90 days preceding the second anniversary of the alien spouse's receiving conditional permanent resident status. Failure to jointly file the Form I-751 and appear together for the Form I-751 interview before an INS examiner will result in an automatic termination of the spouse's LPR status.

Petition for Alien Fiance(e)

Military members who are US citizens stationed in the US may also file what is known as a Petition for Alien Fiance(e) (Form I-129F) to bring an alien fiance(e) to the US. To qualify, the couple must have met in person within two years of filing the Form I-129F and the couple must marry within 90 days of the fiance(e) entering the US. During the ninety-day period in which the alien can remain in the US leading up to his or her marriage, he or she is authorized to engage in employment. The two exceptions to meeting within the prior two years are: (1) if meeting would violate the strict and long-established customs of the foreign culture or social practice of the fiance(e); or (2) the requirement to meet in person would result in extreme hardship.
Within 90 days after marrying, the alien spouse should apply for adjustment of status to LPR status by filing the Form I-485 Application for Permanent Residence to obtain conditional LPR status. As discussed above, conditional LPR status should be removed by applying to remove the conditional status within two years by filing Form I-751.

Affidavit of Support (I-864) Issues

Any US citizen sponsoring a relative to immigrate to the US to become an LPR must complete and sign an Affidavit of Support (Form I-864). It legally obligates the US citizen to support the sponsored alien relative until the alien relative is naturalized or until the alien has worked 40 qualifying quarters under the Social Security Act, becomes a citizen of the US, dies, or permanently leaves the US. The sponsor's obligation does not end because of divorce, because the immigrant disappears and does not communicate with the sponsor, or for other personal reasons. It does end if the sponsor dies, although the sponsor's estate may have to pay obligations that arose before the sponsor died.  The Form I-864 Affidavit of Support is a required part of both the overseas consular processing for an immigrant visa (Form OF-230) and the adjustment of status (Form I-485) processing for bringing alien spouses to the US to become LPRs.

A US citizen contemplating divorce from a foreign national he or she has sponsored should understand that divorce does not terminate the obligation to support the alien relative. The level of support required is 125 percent of the federal poverty guidelines (100 percent for military families).
How can spouses of servicemembers seek expedited naturalization?

Statutes affording expeditious naturalization of alien spouses of United States citizens regularly stationed abroad are silent as to the length of anticipated foreign residence necessary to qualify for such benefits.  However, such legislation was enacted to facilitate the naturalization of alien spouses who otherwise could not hope to satisfy the residence requirements because of protracted periods of residence abroad with their citizen spouses.  As a general rule, to qualify for expeditious naturalization, the petitioner must establish that the foreign residence following the date of naturalization will be for an extended period of time, rather than one that can be characterized as brief or of limited duration.  The INS has used as a rule of thumb a one year period in recommending naturalization.  Their interpretation of the relevant statutes can be found on the USCIS (US Citizenship & Immigration Services) website (http://uscis.gov/graphics/index.htm) under “Laws and Regulations.”

Criminal Conviction Issues

Convictions for narcotics trafficking and crimes determined by Congress to be "aggravated felonies" (e.g., murder, rape, narcotics trafficking) may be bars to admission as LPRs either through overseas consular processing for an immigrant visa or through the adjustment of status process in the US.  Court-martial convictions occurring after 29 November 1990 may be considered convictions for immigration purposes.  No statutory waivers exist for certain crimes such as those relating to narcotics (except for simple possession of marijuana of 30 grams or less).  

Attaining LPR status does not immunize an alien from immigration consequences.  INS may initiate proceedings to deport an LPR alien using convictions occurring before LPR status was granted and convictions occurring subsequent to obtaining LPR status.  INS does not initiate removal proceedings against alien military members still on active duty.  However, once an alien is discharged or released from active duty, the INS District Office will initiate deportation proceedings after obtaining the approval of the INS Regional Office in which the alien resides. 

Arrest records must be disclosed on Form I-485 even in the absence of convictions, but such arrests cannot form the basis for deportation without a conviction.  Even violations of minor municipal ordinances (excluding traffic violations) must be provided, although listing minor violations here should not concern the individual, as these violations should have no impact on their application.

Battered spouses of US citizens or LPRs may "self-petition" by filing Form I-360 Petition for Amerasian, Widow(er), or Special Immigrant and adjust to permanent resident. (INA §204(a)(1)(A)(iii); 8 US.C. §1154(a)(1)(A)(iii); 8 C.F.R. §204.2(c)(1)). The alien spouse must show battering or extreme cruelty during the marriage, extreme hardship if he or she were deported, and good faith in entering into the marriage.
Marriage Fraud

Besides criminal penalties (five years imprisonment and $250,000 fine) for engaging in marriage fraud (INA §275(c); 8 US.C. §1325(c) for both the alien and the citizen, an alien who has attempted to circumvent the immigration laws through marriage is permanently barred from being approved for any future visa petitions.

