Family Support Obligations

Family support – whose responsibility?

In the absence of an agreement between the parties or a court order for child support, Army

Regulation 608-99 establishes interim support requirements that a soldier must meet.  Child support is a parent-soldier's responsibility. The Army requires soldiers to be responsible for financially supporting their families.  A soldier who fails to support his or her family may face not only civilian legal problems, they also violate the punitive provisions of AR 608-99 and may face punishment under Article 92 of the Uniform Code of Military Justice. 

How much support is a soldier required to provide his family members upon the separation of husband and wife? 

Army Regulation 608-99 establishes guidelines for support of family members. If a court order or written agreement states the amount of support that must be provided, then the soldier must provide the amount stated. However, if no court order or written agreement exists, then the following minimum financial support requirements will control until the parties obtain an order or written agreement: 

(1) If the soldier has one-family unit (no children from prior marriage or court order establishing paternity), and the family is not living in government quarters, the soldier will provide an amount equal to BAH II at the "with dependents' rate based on the soldier's pay grade. This applies whether or not the soldier is receiving BAH as part of his or her pay. I

Example: These requirements change if the separated spouse is also in the military. If the couple does not have any children, there is no interim support requirement. If there are children and one or more resides with each parent, there is no interim support requirement. However, if all of the children reside with one parent, the noncustodial soldier must provide interim support in an amount equal to the BAH DIFF.

Using the 2004 BAH II Chart, if an E-5 separates from his or her civilian spouse, that E-5 must pay $597.60 per month to the separated spouse. 

This general support rule changes if the soldier is required to provide support to other family members who do not reside with the spouse. If there are no court orders or agreements, each family member is entitled to an equal share of the BAH II. For example, if our E-5 has a spouse and two children and the children are living with grandparents, each family member is entitled to one-third of the BAH II payment. The soldier would give one-third of the BAH II payment ($199.20) to the spouse and two-thirds ($398.40) to the grandparents having custody of the children. 

(2) If the soldier has multiple family units, each supported family member will receive a pro-rata share of BAQ-WITH. A soldier must continue to provide court ordered support as ordered although payments to remaining family members might exceed the BAQ amount.

If the soldier fails to provide support, who should I contact? 

Contact the soldier's commanding officer or the installation Inspector General. You may contact the local Legal Assistance office. The commander may excuse support payments only under narrow circumstances. If a soldier is under a court order to provide support, you may seek assistance from the local Child Support Enforcement Office. If a written agreement requires support payments, then you may consider suing the soldier for breach of contract.

What happens if a soldier fails to provide the support that is required? 

AR 608-99 is a punitive regulation. A soldier who fails to follow it may be subject to administrative, nonjudicial (Article 15) or judicial (court-martial) action for violating a lawful general regulation. The maximum punishment for this offense is a Dishonorable Discharge, forfeiture of all pay and allowances, confinement for two years and reduction to the pay grade of Private E-1. The decision to take disciplinary action against the soldier belongs to the commander. 
I'm not receiving BAH. Do I still have to pay support? 

Yes. The support obligation under AR 608-99 applies regardless of whether you are receiving BAQ. Additionally, even though BAH replaced BAQ in January 1998, you must still provide an amount equivalent to BAQ at the with dependent rate as support (unless you have a court order providing otherwise). You can find the amount on the DFAS military pay Web site.

What type of payment will satisfy the support requirement? 

AR 608-99 states that a soldier must make the payment with cash, check or money order, or an allotment to the spouse and/or the custodian of any minor children. A soldier can also satisfy his or her support obligation by paying an amount equal to or greater than the BAH II for the non-government housing costs of the family members. These costs are limited to rent or mortgage related costs. Utility charges are not included in this exception. No other payments will satisfy AR 608-99 unless the supported spouse agrees to accept the alternate form of payment. Examples of alternate forms of payment could include interest and principal due on loans/charge accounts or insurance payments.

Can a military attorney file the court documents for me? 

Normally, only a civilian attorney can represent you in civilian court. A Legal Assistance Attorney can help you find local civilian counsel, refer you to the local child support enforcement office, and may prepare documents that you may file in court yourself.

How do I know how much support I need? 

The custodial parent should prepare a monthly budget. Army Community Services can assist you with this at no charge.

When the child is visiting the non-custodial parent, can the non-custodial parent reduce the support payments? 

Only when the court order or written agreement states that this is permissible.

When do support payments stop? 

They may stop when a court orders it stopped or, if no court order exists, at a date the parties agree to in writing. Otherwise, child support payments usually stop upon the emancipation of the child. State laws vary as to when a child is emancipated. Under AR 608-99 support should continue until a court decree is issued, you and the child's other parent enter a written agreement establishing an end date of the support, or the child reaches 18 (unless the child is married or is an active-duty service member).

Can a commander relieve a soldier of the obligation to pay support? 

Yes, a battalion commander may relieve a soldier of the support obligation in very narrow circumstances. For example, if the separated spouse has an income that is higher than the soldier's, the battalion commander can relieve the soldier from the support requirement. To verify this, the soldier must provide proof, such as tax returns or pay stubs. However, a soldier cannot be relieved of the obligation to provide support if there are children of the marriage who reside with the spouse. 

A soldier cannot be relieved of the obligation to support a spouse because of fault on the part of the supported spouse. AR 608-99 is a no-fault regulation. In other words, marital misconduct, such as adultery, is not a valid reason to excuse the soldier's obligation to provide support. Neither does it matter which spouse left the marital home. The only exception is when the soldier has documented evidence that he or she is a victim of physical spouse abuse. The soldier can be relieved of the support obligation to the abusing spouse only upon authorization by the battalion commander.

Can the court take money out of a soldier's paycheck for failure to provide ordered support? 

Many states permit wage garnishment for child support and spousal support. The Defense Finance and Accounting Service (DFAS) can withhold support payments by involuntary allotment. DFAS can only withhold an allotment if it receives either a court order and a statement of two-month arrearages from a support enforcement agency or a writ of garnishment from a judge. Visit the DFAS garnishment Web site for information on child support and alimony, including Frequently Asked Questions, and involuntary allotments.

What if the non-custodial parent is unable to make the ordered payments? 

If the support is established in an agreement, then the parties may agree to modify the support obligation. If a court order establishes support, then either party can petition the court to modify the amount ordered. Usually, the petitioner must show a substantial change in circumstances to successfully modify the support amount.

What do I do if a court has ordered a reduction in payments but the Army is still withholding the former amount? 

Send a copy of the court order to DFAS. [POC for Involuntary Allotment Modifications]. Legal Assistance will help you forward the document to the appropriate office and determine if the document is sufficient.

How do I collect child support if a soldier refuses to pay? 

There are two methods of collecting unpaid child support: Garnishment and Involuntary Allotment.

What is garnishment? 

Garnishment means going to court to get direct payments of support from a person's employer, deducted from his paycheck each month (just like taxes and Social Security). All pay (i.e., basic pay, hazardous duty pay, severance pay, sick pay, cash awards, pensions, retirement) after taxes is garnishable. However, allowances, such as BAH (Basic Allowance for Housing), BAS (Basic Allowance for Subsistence) and Family Separation Allowances cannot be garnished. Garnishment may be used to enforce a soldier's obligation to pay child support (and/or alimony, too, if state law allows it). 

Can I use garnishment in all states? 

Yes. All states allow garnishment of pay or property to enforce a soldier's obligation to pay child support. Overseas, however, it may be another matter. For example, if you have a German court order and the soldier returns to the U.S., the soldier's pay is usually still within reach of the German courts, with only a little bit more effort. (There are a few states, which require a brand new action in that state's courts, but they are the exception.) A German court order must be obtained and forwarded to the U.S. court nearest where the soldier is living. The U.S. courts will decide whether there is sufficient evidence upon which to hold the soldier liable for payment of support. Some states allow the German prosecutor to file the action on its own, while other states require the mother's written consent. If the court accepts the German court's decision, it will honor the German court's support order and will require the garnishment of the soldier's wages.

How do I start a garnishment proceeding for child support against a soldier? 

You must first have a court order requiring the soldier to pay child support. Second, you will probably need to hire a civilian attorney (or visit the child support enforcement agency (CSEA)) to obtain a garnishment order from the local court. Once you have a garnishment order, serve it on the Defense Finance and Accounting Service (DFAS). The order should name DFAS as the garnishee and should contain enough identifying information to process the order. This identifying information about the individual owing child support (the other parent) is requested: full name, date of birth, Social Security number, military component (Army, Air Force, etc.), official duty station or worksite, and status of the other parent (active-duty military, civilian, Civil Service, etc.).

How much military pay may be garnished? 

There are state and federal limitations on the amount of pay that can be garnished. Unless a lower maximum garnishment limitation is provided by state law, the maximum amount subject to garnishment will not exceed 50 percent of the disposable pay if the soldier is remarried and supporting a spouse and/or dependent child; or 60 percent if the soldier is single. An additional 5 per cent will apply to each maximum limit if the order states that the soldier is behind 12 weeks or more in support payments.

Can a soldier stop the garnishment? 

The only way a soldier can stop the garnishment is to go to the court that issued it and ask the court to remove or reduce it. You must be notified if he or she tries to do this so that you can object.

Can DFAS withhold money from a soldier's paycheck without garnishment? 

Yes, by Involuntary Allotment. Involuntary Allotment can be started if the soldier is at least two months behind in court-ordered child support and/or alimony payments, but only if the payments were payable through a state official, such as a clerk of court or CSEA.

How can I request an involuntary allotment? 

To start an involuntary allotment, send DFAS a certified copy of the court order and written notice from an authorized person, agency, or court that the soldier is a least two months behind in the support payments. DFAS must provide notice to the soldier and the soldier's commander. The soldier may consult with a lawyer about the legal and other factors involved with respect to the soldier's support obligation and the failure to make payments under the obligation. The allotment will take effect 30 days after notice to the affected soldier, regardless of whether the soldier consulted a lawyer. If the order so provides, the amount may include arrearages as well as the amounts for current support.

What is the highest amount of the involuntary allotment? 

The amount of the allotment shall not exceed 60% of the soldier's salary unless the soldier is more than 3 months behind, in which case it can be 65%. The allotment may be discontinued or adjusted, but only upon notice from the authorized state official, and not by the soldier alone.

