Divorce and Separation

What’s the difference between a divorce and a legal separation?

Divorce is the ending of a marriage through the civilian court system. Generally, there are two types of divorce: a complete and final divorce (partners free to re-marry), and a divorce "from bed and board" (doesn’t end the marriage but allows parties to live separately).  A legal separation is not a divorce, but usually results when the spouses agree to separate and enter a contract or separation agreement in which each spouse agrees to do or not to do certain things. A separation agreement is voluntary; neither party can be forced to sign an agreement.


What Happens In A Divorce?
First of all, you become single again -- you are no longer married. You can date, get remarried or stay single. You can file your taxes as "Single" (or, if you have dependents living with you, as "Head of Household") rather than as "Married." Usually the ex-wife may resume using her maiden name - and often this may be requested in the divorce papers that she files or in a separate Name Change action later.  A divorce, however, does not necessarily mean that child support, alimony, property division, and custody are all resolved. This depends on the law of the particular place (state or country) where you file for divorce or dissolution of marriage.  In some places, that is what must happen before the divorce is granted; all issues in dispute between the parties must be resolved by trial (and all not in dispute must be settled by written agreement) before the court will divorce you.  In others, however, the divorce is entirely separate from these other issues and may be granted independently of a resolution of these issues; you can go ahead and litigate (fight in court) any contested issues at any time before or after the divorce, which is granted independent of the claims for property division, custody, child support and alimony.


How Long Does A Divorce Take?  What Are The Grounds?  Can My Husband Contest The Divorce?
It depends entirely on the law... the law of the place where you get divorced.  And that means about 50 different answers are possible for just the United Stated alone. In fact, in some states the answers vary from county to county or even from city to city in the same county.  You'll have to ask your legal assistance attorney or your divorce lawyer these questions in order to get the right answers.


Do I Need a Separation Agreement to Get a Divorce?
No, you do not need a separation agreement to obtain a divorce. While a separation agreement will usually make the divorce simpler, cheaper, and sometimes faster to get, it is not a requirement for divorce. Consider a separation agreement if you think you and your spouse can agree on its terms, since this means a full resolution of all your differences and it leaves less to fight over with lawyers in court. See the Separation Agreement Survival Guide for Soldiers & Spouses to learn more about separation agreements.


Since My Spouse and I Agree to Divorce, Can We Do So Without a Lawyer (and save $$)?
In some states there is a simplified procedure for "pro se divorce" (basically "do-it-yourself"). In such cases, there are standard forms in which you fill in the blanks, or sometimes there are examples you can follow to start your divorce. Then you would need to serve these papers on your spouse, usually by certified mail, by sheriff or by a "process-server" (that is, a person who delivers court papers). If your spouse does not respond within a certain period of time, the court will either grant your divorce then and there, or may allow a hearing to decide. Please note that there is no easy way of knowing which states allow this simplified procedure or which ones make it easier or more difficult for you to get your own divorce without a lawyer. Ask a legal assistance attorney to advise you.

Any Special Issues to Watch for?
Recognition of your divorce "back home" (in the U.S.) may be a problem if you get your divorce overseas. American courts are required by the U.S. Constitution to recognize and honor the orders and decree of their sister states (so Kentucky, for example, would have to honor and enforce your divorce decree from Arizona). But U.S. courts do not have to recognize court decrees from other countries. Your divorce decree and child support order from Belgium, for example, may not be honored in Florida. If you get a decree of divorce and custody in Korea, it need not be recognized and enforced in California. And the courts of foreign countries cannot divide military pension benefits -- only an American court can do so. You should request in court papers filed before the divorce is granted. Be sure you know these rules before you choose to go to court overseas.
What If My Spouse Won't Give Me A Divorce?
The judge grants a divorce, not your spouse. If your spouse won't cooperate with you, it will take longer and probably cost more to get your divorce, but you can still get one.
How Does Divorce Work in Court?
In all states, you may file for divorce only if you have been a resident for at least some period of time, often six months, before the date of filing your divorce petition. You may also file for divorce in the state where your spouse is a legal resident. The term "legal resident" means your home state or your "domicile" (see above, Where Can I Get Divorce?). In addition, if there is any dispute about child custody, you may have to file in the state where the child has been living for the six months immediately preceding the filing of the lawsuit.  After filing your divorce paperwork at the courthouse, your lawyer will serve a copy of the summons and complaint on your spouse. If your spouse consents or does not file an answer within the time allowed, usually a few weeks after being served, the judge may then grant your divorce.  If your spouse files an answer contesting the divorce, then a trial date will be set. At the trial, both of you will be allowed to testify, and then the judge will decide whether to grant the divorce. In some states the judge will also decide how to split up your property and debts, and all the other issues involved in your case. It would be very unusual for the judge not to grant a divorce, but the property and custody arrangements may not go as expected. 
Is My Divorce Final When the Judge Signs the Decree?
Not always. In some states there is a waiting period after entry of judgment before the divorce becomes final. In other states, it's final when signed by the judge. When in doubt, ask your divorce attorney or check the divorce judgment itself -- the decree may state its effective date.
What Else Should I Do Before Divorce?
Both spouses should consider canceling joint financial obligations, accounts and other arrangements, such as credit cards, bank accounts and phone calling cards. The military spouse should file a disclaimer with AAFES and other check-cashing facilities to avoid being held liable for the non-military spouse's bad checks, and he or she should put a block on DPP or similar plans at AAFES for the same reason. AAFES disclaimers must be renewed every year until the divorce becomes final.  Both spouses should consider canceling powers of attorney, making new wills, and changing the beneficiaries of IRA's and life insurance policies, including SGLI.  If you and your spouse get back together and live with each other after the separation agreement is signed, the validity and legal effectiveness of the agreement may be damaged or destroyed.  The military spouse must notify the Government Housing Office (HO) after the separation agreement is signed or you stop living together, whichever occurs first. HO will ask you to move out of the government quarters, usually within 30 to 60 days.  You should also notify your commander to update the military spouse's personnel records and the non-military spouse's ID card, passport stamps, no-fee passport, ration cards, driver's license, POV registration, and residence permit. 

